
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Durkan Carpet Corp. & Thomas R. Durkan

Wil l iam Henry, Assignee

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Sales & Use Tax

under Art ic le 28 & 29 of the Tax law

for  the  Per iod  2128169-3 /26 /7 t .

/ /
f

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

4th day of Apri l ,  1980, he served the within not ice of Determinat ion by mai l

upon Durkan carpet Corp. & Thomas R. Durkan, t{ i l l iam Henry, Assignee, the

pet i t ioner in the within proceeding, by enclosing a true copy thereof in a

securely sealed postpaid wrapper addressed as fol lows:

Durkan Carpet Corp. & Thomas R. Durkan
Will iam Henry, Assignee
c/o Abraham, Koenig & Silver
Ner+ York, NY 10010

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New York.

That deponent further says that the said addressee is

and that the address set forth on said wrapper is the last

pe t i t ioner .

Sworn to before me this

4 th  day  o f  Apr i l ,  1980.

AFFIDAVIT OF MAIIING

the pet i t ioner herein

known address of the

,/ ,-.a /

(
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STATE OF NEI,I YORK
STATE TAX COMMISSION

fn the Matter of the pet i t ion

o f

Durkan Carpet Corp. & Thomas R. Durkan

Wil l iam Henry, Assignee

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

MFIDAVIT OF MAILING

Sales  & Use Tax

under Art ic le 28

for the Period 2

Lhe Tax Law

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an enployee

of the Depart 'ment of Taxat ion and Finance, over 18 years of age, and that on the

4th day of Apri l ,  1980, he served the within not ice of Determinat ion by mai l
upon Jacob W' Abraham the representat ive of the pet i t ioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper  addressed as  fo l lows:

Mr. Jacob W. Abraham
Abraham, Koenig & Si lver
51  Mad ison Ave.
New York ,  NY 10010

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of the

united states Postar service within the state of New york.

That deponent further says that the said addressee is the representat ive of

the pet i t ioner herein and that the address set forth on said wrapper is the last

known address of the representat ive of the pet i t ioneT.

Sworn to before me this

4 th  day  o f  Apr i l ,  1980.

& 2 9  o f

28/ 69-3
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STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

Apr i l  4 ,  1980

Durkan Carpet Corp. & Thomas R. Durkan
Wil l iam Henry, Assignee
c/o Abraham, Koenig & Si lver
51  Mad ison Ave.
New York, NY 10010

Gentlemen:

Please take not ice of the Determinat ion of the State Tax Commission enclosed
herewith.

You have nor,it exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 1138 & 1243 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission ian only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Larss and Rules, and muit  be commenced
in the Supreme Court of the State of New York, Albany County, within 4 months
from the date of this not ice.

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance w i th  th is  dec is ion  may be  addressed Lo :

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
A l b a n y ,  N e w  Y o r k  1 2 2 2 7
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner rs  Representa t ive
Jacob W. Abraham
Abraham, Koenig & Si lver
51  Mad ison Ave.
New York, NY 10010
Taxing Bureau's Representat ive



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter the Petition

Thomas R. Durkan

c /o  Durkan Enterpr ises ,  Inc .

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Sales & Use Tax

under Article 28 & 29 of the Tax traw

for  the  Per iod  2 /28169-3 /2617L.

o f

o f

AFFIDAVIT OF MAIIING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an ernployee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

4th day of Apri l ,  1980, he served the within not ice of Determinat ion by

cert i f ied mai l  upon Thomas R. Durkan, c/o Durkan Enterpr ises, rnc.,  the
pet i t ioner in the within proceeding, by enclosing a true copy thereof in a

secure ly  sea led  pos tpa id  wrapper  addressed as  fo l lows:

Thomas R. Durkan
c/o Durkan Enterprises, fnc.
209 East 56th Street
New York, NY 10022

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal  Service within the Stat.e

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .

2
Sworn to before me this

4 th  day  o f  Apr i l ,  1980.

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the
,/



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Thomas R. Durkan

c/o Durkan Enterpr ises, fnc.

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Sa les  & Use Tax

under Art ic le 2B & 29 of the Tax Law

for  the  Per iod  2 /28 /69-3 /26 /71 .

AFFIDAVIT OF MAITING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

4th day of Apri l ,  1980, he served the within not ice of Determinat ion by

cert i f ied mai l  upon Edward Sussman the representat ive of the pet i t ioner in the

within proceeding, by enclosing a true copy thereof in a securely sealed

postpaid vrrapper addressed as fol lows:

Mr. Edward Sussman
Goldschmiat, Fredericks, Levinson & Oshatz
655 Madison Ave.
New York, NY

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post off ice or off icial depository) under the exclusive care and custody of the

United States Postal Service within the State of New York.

That deponent further says that the said addressee is the representative of

the petit ioner herein and that the address set forth on said wrapper is the last
known address of the representat ive of the pet i t i one r .

Sworn to before me this

4 th  day  o f  Apr i l ,  1980.



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

Apr i l  4 ,  1980

Thomas R. Durkan
c /o  Durkan Enterpr ises ,  Inc .
209 East 56th Street
New York, NY 70022

Dear Mr. Durkan:

Please take not ice of the Deterur inat ion of the St.ate Tax Comrnission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 1f38 &, 1243 of the Tax law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice laws and Rules, and must be commenced
in the Supreme Court of the State of New York, Albany County, within 4 months
from the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
Albany,  New York 12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Edward Sussman
Goldschmiat,  Fredericks, levinson & 0shatz
655 Madison Ave.
New York, NY
Taxing Bureau' s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Appl icat ion

o f

DURKAN CARPET CORP.
and THOMAS R. DIIRKAN, as Officer

for Revision of a Determinat ion or for Refund of
Sales and Use Taxes under Art ic les 28 and 29 of
the Tax law for the Periods Ended February 28,
1969 th rough March  26 ,  1971.

DETERMINATION

Appl icants, Durkan carpet corp. ( I r t i l l iam Henry, Assignee) ,  c/o Abraham,

Koenig & Si lver,  51 Madison Avenue, New York, New York 10010 and Thomas R.

Durkan,  as  Of f i cer ,  c /o  Durkan Enterpr ises ,  fnc . ,  209 East  56 th  S t ree t ,  New

York, New York 10002, f i led an appl icat ion for revision of a determinat ion or

for refund of sales and use taxes under Art ic les 28 and 29 of the Tax Law for

the  per iods  ended February  28 ,  1969 th rough March  26 ,  1 .971 (F i Ie  No.  13028) .

A formal hearing was hel-d before Solomon Sies, Hearing Off icer,  at  the

off ices of the State Tax Commission, Two hlor ld Trade Center,  New York, New

Y o r k  o n  o c t o b e r  1 7 ,  1 9 7 7  a t  1 : 0 0  P . M .  a n d  o n  J a n u a r y  1 7 ,  1 9 7 8  a t  1 : 1 5  p . M .  a n d

I{as cont inued to conclusion before Edward L. Johnson, Hearing Off icer on

August 22, 1978 at 1:25 P.M. Appl icant Durkan Carpet Corp. ( I r t i l l iam Henry,

Assignee) appeared by Abraham, Koenig & si lver (Jacob l i l .  Abraham, Esq.,  of

counsel)  and appl icant Thomas R. Durkan appeared by Goldschmidt,  Fredericks,

Levinson & Oshatz (Edward Sussman, Esq. ,  of  counsel) .  The Audit  Divis ion

appeared by  PeLer  c ro t ty ,  Esq.  (Lou is  senf t  and samuer  Freund,  Esqs . ,  o f

c o u n s e l ) .
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ISSUE

Idhether sales and use taxes demanded after f ie ld audit  of  Durkan Carpet

Corp- from Thomas R. Durkan, as Off icer,  and from Durkan Carpet Corp. were

properly determined by the Sales Tax Bureau for the periods ended February 28,

1969 th rough March  26 ,  Lg7 l .

FINDINGS OF FACT

1. 0n Apri l  25, L972, the Sales Tax Bureau issued a Not ice and Dernand

for Palrment of Sales and Use Taxes Due (Not ice No. 90r736rg}g) against Durkan

Carpet Corp. (hereinafter "Corp.r ' )  stat ing that sales and use taxes and interest

to ta l ing  $38 '952.95  had been de termined to  be  due a f te r  f ie ld  aud i t  as  fo l lows:

PERIOD ENDED INTEREST TOTAI
2/28/6e
s /  3L /  69
B /3116e

71/  30 /  6e
2 /28 /70
s /3 t / 70
8 /3 r / 70

r r /30 /70
2 /28 /7  7
3 /7 /7 I  Lo  3 /26 /77

TOTAT $L ,694 .36

TOTAT TAX AND INTEREST DI]E $38  ,952 .  95

2 .  On  Ju Iy  20 ,  1972 ,  t he  Sa1es  Tax  Bu reau  i ssued  a  No t i ce  o f  De te rm ina t i on

and Demand for Palrment of Sales and Use Taxes Due (Not ice No. 9017371193)

against Thomas R. Durkan (Durkan) stat ing that sales and use taxes and interest

amounting to $34 ,267.52 had been determined to be due as fol lows:

PERIOD ENDED
8 /  3 r /  6 9

71/  30 /  69
2 / 2 8 / 7 0
s  / 3 r  / 70
8 /3 r l 7O

1713A/70
2 /28 /7 r
3 l I / 77  to  3 /26

TOTAI

TAX
$ 2 726.0s

3 ,L02 .62
2 ,872 .39
3 ,237  . 30
2 ,782 .32
3 ,757 .62
3  , 778 .7  4
4 ,042 .09

r0 ,278 .L2
747 .36

$37  , 258 .59

TAX
$  2 , 7 8 6 . 2 2

3 , 7 2 9 . \ 2
2 , 7  6 4  . 7  4
3  , 5 2 8  .  4 8
3 , 6 0 7  . g B
4 , 0 1 3 . 4 6

1 0 , 2 5 0  . 5 8
7 4 7 . 3 6

{N,Bn .94 ,

$  329 ,80
328.82
255 .87
24s .97
169 .67
17  2 .50
1I7 .07
64 .s9
10 .  07
-0 -

INTEREST
$ + ts .6o

4 8 5  . 0 1
3 8 7  . 0 6
4 4 r . A 6
3 9 6 . 8 8
3 8 1 . 2 8
8 2 0 . 0 5
4 8 . 5 8

5l, +5g .se

s  E , O S S . S S
3 , 4 3 1 . . 4 4
3  , 0 6 8  . 2 5
3 , 4 8 3 . 2 7
2 , 9 5 1  . g g
3 , 9 2 4 . t 2
3 , 8 9 5  . 8 1
4 , 1 0 6 . 6 7

1 0  , 2 8 8  .  1 g
7 4 7  . 3 6

TOTAT
s  9 ,259 .AS

3 ,6 t4 .13
3 ,151 .80
3 ,969 .54
4 ,004 .86
4  , 394  . 7  4

11 ,070 .63
795 .94

$34,26r .52
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The Not ice  a lso  s ta ted  tha t :

"The w i th in  tax  has  arso  been de termined by  Not ice  No.  gorT36rgog
dated  4 /25 /72  aga insr  Durkan carpe t  corp .  ,  2og East  60 th  s t . ,  N .y . ,
N.Y- which is now in assignment,  and of which the taxpayer is an
o f  f  i c e r .  t t

3-  Appl icant .  Durkan Carpet  Corp.  made a general  ass ignment  for  the

benef i t  o f  credi tors on March 24,  Lg77 and f i led i t  in  the of f ices of  the

Clerk of  New York County.  The Department  of  Taxat ion and Finance f i ted a

c la im  i n  t he  p roceed ing  fo r  $381952 .95 ,  cove r i ng  sa les  and  use  taxes  fo r  t he

per iod f rom February 28,  1969 through March 26,  7977.  Appl icant  Durkan Carpet

Corp . ,  by  i t s  ass ignee  fo r  t he  bene f i t  o f  c red i t o r s ,  ob jec ted  to  t he  c l a im  and

sought  to have i t  reduced or  wi thdrawn pr ior  to  the f i l ing of  the assignee's

f inal  account ing in  the credi tors '  proceeding.

4 -  App l i can t  Du rkan  Carpe t  Co rp .  ( "Co rp . " )  ma in ta ined  sa les  rooms  and  a

warehouse in New York Ci ty  f rom which i t  sotd carpet ing pr inc ipal ly  through

archi tects and designers.  The Corp.  had i ts  carpet ing manufactured in  Georgia

and  o the r  p laces .

5 .  A t  t he  t ime  the  f i e l d  aud i t  was  comp le ted  i n  March ,  L972 ,  t he  o r i g i na l

books and records were not  avai lable.  The last  audi tor  to  work on the audi t

had to re ly  on t ranscr ipts  of  sa les taken f rom the books of  the Corp.  by a

previous audi tor .  He had t ranscr ibed the ent i re sales journal  for  the selected

test  month of  Septernber,  1970 showing invoice number,  purchases,  to ta l  o f

sa le ,  sa les  t ax ,  whe the r  i ns ta l l ed  o r  no t ,  r esa le  number ,  whe the r  a  sa le  was

considered exempt and recommended assessment .  0f  the 70 recorded sales in

that  month,  the audi t .or  found f ive sales where no sales tax had been charged

and he quest ioned the exempt s tatus of  the sale.  Tota l  gross sales for  the

mon th  amoun ted  to  $150 ,L47 .1 I .  He  d i sa l l owed  $29 ,807 .00  o f  t he  c l a imed  exempt

sales.  Oral  examinat ion of  the last  audi tor  at  the hear ing indicated that

$967.05 in one sale was apparent ly  subject  to  sales tax and there was no proof
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that '  sa les tax had been col lected and paid.  The percentage of  d isa l lowed

non taxab le  sa les  t o  g ross  sa res  s  967 '05was 
f i50i2ff i  

for an error percentage (.00644)

o f  . 6 4 4  p e r c e n t .

This percentage of error should be appl ied to gross sales reported per

returns of the Corp. for the periods ended February 28, 1969 through November 30,

I970, and est imated gross sales for two unreported periods ended February 28,

1971 and lTarch  26 ,  1971 o f  $346,496.00  and g25,262.00  respec t ive ly .  The sa les

tax returns f i led showed:

Peri"od Ended
feUruury ZS, fSAS

May 31,  7969
August 31, 1969
November 30, 7969
February 28, I97O
May 30,  L97O
August  31 ,  I97O
November 30, I97O

6 .  T h e  a u d i t o r ' s

Gross  Sa les
Net

Taxable Sales Nontaxable Sales
$230 ,  427 .00  $  97  , 700 .00  9132 ,  72 r .OO

83 ,439 .00  58 .  068 .  oo  25 ,371 .00
$331 ,  942 .00  119 ,760 .00  272 ,192 .00
401 ,210 .00  189 ,502 .00  211 ,709 .00
367  ,776  .OO r25  ,427  .00  242 ,349  .OO
337 ,455 .00  L24 ,02 r . 00  2 \3 ,434 .00
416 ,038 .00  142 .830 .00  273 ,2O8 .AO
461 ,000 .00  183 ,714 .00  277  , 386 .00
469 ,206 .OO "1.58 ,226 .OO 310 ,980.  00

workshee ts  show tha t  he  checked  app l i can t  Co rp . ' s

records of al l  non-trade assets purchased in the period from June 1, 1968

through February 28, 1971. There was no record of the payment by corp. of

sa les  or  use  taxes  on  any  purchases  o f  asse ts .  The aud i to r  assessed sa les  and

use taxes on al l  recorded assets purchases. Uncontradicted test imony at the

hearing revealed that kni t t ing machinery purchased out of state for $22r010.40

had never been in New York State. Assets purchased pr ior to December 1, 1968

are not includable in the period under review (periods ending February 28,

7969 to  March  26 ,  1971) .  An au tomobi le  purchased in  0c tober ,  1969 r , ras  no t

a s s e s s e d  t a x .

7. Appl icant Durkan Carpet Corp. t imely f i led sales tax returns for al l

but two periods and made a bona. f ide attempt to pay the sales taxes shown to

be due thereon.



- 5 -

CONCLUSIONS OF tAhI

A. That '  except  for  the correct ion noted in  F indings of  Fact  "5"  and "6" ,

the Sales Tax Bureau proper ly  determined the amount  of  sa les and use taxes due

from such informat ion as was avai lable in  the absence of  the appl icant 's  books

o f  reco rds r  ag  p rov ided  fo r  by  sec t i on  1138 (a )  o f  t he  Tax  Law.

B.  That  the Audi t  Div is ion is  d i rected to recompute the sales and use

tax  de f i c i ency  based  on  the  e r ro r  ra te  o f  . 644  o f  r epo r ted  g ross  sa les  f o r

each of  the per iods ended February 28,  1969 through March 26,  lgTL (Finding of

Fac t  "5 " ) ,  and  the  app l i cab le  ra te  o f  t ax  t o  asse ts  pu rchased  f rom December  1 ,

1 9 6 8  t h r o u g h  M a r c h  2 6 ,  t g 7 1 - ,  I e s s  g 2 2 r 0 1 0 . 4 0 .

C.  That  in terest  above the statutory rate and penal t ies be waived.

D.  That  except  as modi f ied by Conclus ions of  Law "B" and "C",  the appl ica-

t ion of  Durkan Carpet  Corp.  and Thornas R.  Durkan,  as Of f icer ,  is  denied in  a} l

resPects and the determinat ions dated Apr i l  25,  1972 and July  20,  7972 are

sus ta ined.

DATED: Albany, New York

APR 4 1980
ISSION

.K
SSIONER


